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Une the Right Honourable the Lordi of Council and Seſſion, 
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PETITION 


JAMES SETON Merchant in Edinburgh, 
CT 2 . 
A it 


Hun Heweth, MIO © f 


HAT the late John Grant aller in Kirkaldy, being 
out of employment, applied to the petitioner and o- 
thers his friends te take fhares in a veſſel which he 
propoſed to have built, n he might get into bread, 
by being appointed maſter. 
The petitioner and other gentlemen d to this propoſal, as a 
icular favour to Mr Grant, and they all concurred in appoint- 
ing the petitioner ſhip's huſband; from which he was to diſburſe 
the money neceſſary for building che veſſel; and likewiſe after the 
ſhip was finiſhed, to ſettle all accompts reſpecting freights, ſea- 
mens wages, proviſions, and other cogtingencies. | 
Mr Grant the maſter, in whoſe name the ſhip had been built, 
executed venditions of the particular ares to the different own- 
ers, and then ſettled accompts with the petitioner, reſpecting the 
. whole money already advanced for building, and including a 
loading of coal which he had taken on board, and with which he 


ſailed for Holland. 


In theſe accompts, which are in progels, holograph of Mr Grant, 


he takes credit for the ſum of L. 26, 5 5s. for his trouble in attend- 


ing the building of the ſhip; and after getting credit for this ſum, 
A there 


(+ / 
a 


| 


[ 


((t)) 


there roſe a balance againſt him of L. 37 : 1 : 04, which was car- 
ried on in the after accamptss. eg 7190t 38 79091115 
Grant having died ſoon after in the courſe of a voyage, and the 
ſnip being brought home by his mate, the | petitioner and other 
owners determined to ſell it: This they did by publie roup, with- 
out the concurrence of Grant's repreſentatives, For though he 
had a ſhare in the veſſel, having left his affairs in diſorder, none 
appeared for a great while: to repreſent him; and the ſhip, loſing 
greatly by lying in harbour, behoved to be ſold; his ſhare of the 
rep in the petitioner's hands to be paid to any having 
doveneſtÞ= 55010 n | 
Some time after the ſale of the ſhip, Janet Aitken, Mr Grant's 
widow; and John Aitken her brother and aſſignee, who ſhall be 
called the chargers, preſuming the petitioner had acted illegally in 
ſelling the veſſel · without the authority of Mr Grant's repreſenta- 
tives, and hoping to make an advantage of this ſtep, commenced 
ſeveral actions againſt him, firſt before the Sheriff, then the Admi- 
ral, and laſtly the Commiſſaries, in all of which they were caſt; at 
length they greed to a ſabmiſhon, and accordingly ſubmitted, and 
referred all debates and controverſies preſently ſubſiſting betwixt 
them, or that may happen to ſubſiſt betwixt them, betwixt and 
4 the date of the decreet-arbitral to follow bereupon, and parti- 
cularly two proceſſes, reſpecting the ſaid James Seton Kis ſell- 
ing. the fourth part of the ſhip, the Happy Betty of Kirkaldy, 
Which delonged to the ſaid deceaſed John Grant, and his hold- 
* 3vg-accormpt of reckoning and payment to us of the price arifing 


__ from ſuch ſale, and all other accompts and other matters remain- 


ing uncleared betwixt the ſatd James Seton and the ſaid decea- 
' 4. ſed John Grant, to the final deciſon, G. A 
Ig conſequence of this ſabmiſſion, the petitioner and chargers 
| lodged their accompts with the arbiter, who ſettled the draught 
upon which he was to proceed in giving his decreet; but a doubt 
having ariſen as to one or two articles, he appointed the chargers 
to give in an explanation of theſe articles : They, in place of gi- 
ving in an explanation, as required by the arbiter, gave in an en- 
titre new ſet of accompts altogether different from the former; ſo 
chat the arbiter finding it impoſſible to reconcile theſe different ac- 
.compts' with the prineiples he had formerly laid down, he appoint- 
ed his clerk to make out, an accompt from both, agreeable to. his 
nn ideas. He likewiſe, by his clerk, ſhowed the petitioner a. 
ſKetch 


ſketch of the accompts on which his decreet was to proceed. The 
petitioner at firſt ſight diſcovered, from the greatneſs of a balance 
üated againſt him, that there muſt be a miſtake; and, on iuſpec- 
ting the accompts, he diſcovered fo far, that the arbiter: had en- 
tirely overlooked the article of L. 26, 5's. for which Mr Grant 
had taken credit for his attendance at the building of the ſhip, 
as the arbiter in theſe accompts, on which his decreet was to pro- 
ceed, had, by one article, found Grant intitled to the ſum of 
L. 10, 10 %. for that attendance, and likewiſe to a further ſum of 
L. 5. S 1. by another article on the ſame accompt. This was the 
only overſight or error in the calculation which appeared to the 
petitioner at that time, though he has ſince diſcovered another, to 
the extent of L. 10 Sterling, as will afterwards be taken notice of; 
be then pointed out the miſtake in this double charge to the arbi- 
ter's clerk, and gave him a note of it to be given to the arbiter ; 
hut this the clerk neglected to do; ſo that the arbiter pronounced 
his decreet without rectifying it; and. chus found the petitioner 
twice liable in the ſame article, for Me Grant's attendance at the 
building of the ſhip. The petitioner. no ſooner ſaw the decreet- 
arbitral then he obſerved. the miſtake ; he pointed it out to the 
chargers, and it could net be denied: He likewiſe ſhowed it to the 
arbiter, who was and is ſtill ſenſible of it. In order to avoid fur- 
ther diſputes, he offered to reſubmit this matter to the ſame arbi- - 
ter: But the chargers, thinking they had here got a catch, deter- 
mined, however unjuſtly, to hold by it, and charged the petitioner 
upon the decreet. He having obtained ſuſpenſion, it came in 
courſe before Lord Pitfour Ordinary, who, of this date, found the Jy 25. 
Jetters orderly proceeded ; and. upon adviſing a repreſentation for 
the petitioner, with anſwers, his-Lordſhip adhered. Nov. 29. 
The cauſe was inrolled before his Lordſhip on the.2oth Decem- 7 
ber 1770, when it was pleaded for the charger, That the laſt inter- 
locutor, being dated the 2oth November, the.reclaiming days were 
now run, and therefore that interlocutor final. It was anſwered 
for the petitioner, That though the interlocutor was dated-the - 
28th November, yet it was not given in to the clerk till three days 
after; ſo that the reclaiming days were not run, as by the forms 
Caurt they are held to commence not from the date of an 
interlocutor, but from the time that the procefs with the inter- 
locutor is returned to the clerk ; for, till that s done, no. party has 


TH: 


een geg e. . 4 9 nos. ard T 
nd nogis Dabaruot : 


Joon 
Dec. 26 agceſy: bs %barienint; judgment is given, The Lord Ot 
576. found it was not competent for him to judge i in the points already 

1 determined But bis Lordſhip afterwards. een extract 
che 4th ſederunt day of January. Ft 15210 fi 21 
The petitioner gave in a repreſetitarion upon the whole pA 
including the point with reſpect to the reclaiming days being run. 
Jan. 1. which his Lordſhip, of this dare, was pleaſed to refuſe. 45 
1777: © The petitioner begs leave to ſubmit Gele interlocutors to your 
Lordfhips review; and, as he is E he can clearly ſhow. the 
reclaiming days were not run on the 14th of December, he will not, 
in this plate, interrupt the narration reſpecting the merits of the 
queſtion, by entering upon that point; ſhall ſhortly ſtate it at 
the end of the petition. 2 
The queſtion before your Lordſhips is ſhortly this: Wherber in 
matters of accompts an error in calculation has the effect ſo far to 
to vitlate a decreet- arbitral, as to afford relief againſt ſuch error; 
or if the words of a decreet, evidently founded on errors in, calcu- 
lation, are to be ſo ſtrictly interpreted as to carry more than i in re- 
ality the arbiter ever awarded? 
Ihe petitioner ſhall, in the if place, ſhow, That there are er- 
rors in calculation; and, in order to do chis as ſhortly as poſſible, 
he müſt refer to the vouchers and accompts in proceſs. It appears, 
from fol. 3. of John Grant's hollograph accompt- book in proceſs, 
that he ſtates the ſum of IL. 26, 5. for his trouble in attending the 
building of the ſhip. The fum total of this accompt amounts to 
I. 890, 17. for which John Grant got credit in accompting with 
the petitioner. He alſo got credit for a cargo of coals, &c, a= 
mounting to L. 64: 14: 415 in all I. 9 9 51. The money 
advanced by the ſeveral owners for building of the ſhip, amounts 
to L. 991 :16 : 6, So that the accompts which e Oye 
with John Grant ſtand thus: 
; Amount of the furns. advanced by the ſeveral owners, | 
7 L. 97. 16 6+ 
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Building, rigging, and | rictualling, | 
accompt, - - L. 890 1 0 
K Yue of coals with charges, 4 64 14 $7 a 
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This accompt is to be found in. Grant's holograph accompt- 
book, fol. 1. And that this accompt was founded upon by the 
arbiter]! in pronouncing his decreet, is evident from his accompt 
in proceſs. The very firſt article of which ſtated againſt Grant, is 
the balanee from his own book of L. 37: 1: of; conſequently, 
it is clear, as any demonſtration, that he here gets credit for the 
whole fum of L. 26, 5 f. for his trouble in attending the building 
of the ip, becauſe it is from this N in which he takes 
that credit,” that the balance of L. 37: 1: 04 ariſes againſt him. 
But this the arbiter had entirely — and, his elerk ha- 
ving neglected to give him the note from the petitioner, in which 
the miſtake was pointed out, he pronounced his decreet without 
rectifying it; and in this manner he was led to give the chargers 
eredit a ſecond time, on account of the ſame article, as appears 
from the arbiter's accompt in proceſs, on which his decreet is 
founded. In the laſt article of the firſt branch of that — 
there is ſtated to Captain Grant's credit as follows: 25 
Captain's allowance for attending ſhip-building, L. 10,10 5. 
And again, in the third branch of that accompt, laſt article 
fiated to the petitioner's debit with John Grant, as follows: 
Further allowed the captain attending the thip-boilding, 
L 5, 5 .: So that here Grant is allowed the ſum of L. 15; 15 s. 
for attending the building of the ſhip ; whereas, it is clear, he 
was already overpaid for that article, having get credit for 
L. 26, 5 s. on that account: __ is therefore evident there is here an 
error in the calculation. 

The chargers were ſenfible of this but offered two een ä 
. why it ſhould not invalidate the decreet. The firſt, in point of 
law, the other of fact. They ſhall both be taken notice of. They 
argued, That according to the regulation 1695, no decreet-arbitral | 

can be reduced, except on the medium ot corruption or falſe- 
hood. They ſay, neither of theſe can be here . -the. de- 
creet mult therefore ſtand good. 

The :chargers, with ſubmithon,: are here miſtaken in point of . 
law. It is well known, that theſe regulations, under which they 
endeavour. to take ſhelter, have been much extended, and it: has 
been found, that exceſſes, ſuch as the preſent, amount in the eye 
of law to falſehood and corruption; though no ſuch thing is ob=- - 
jected to the arbiter perſonally : But here it is material to obſerve, 
Te point in queſtion is not * reduction of a decreet-arbitra], , 
. 4 do 
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to which iche n elan! but ingly to ſuſpend it 
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Pbere can 7 thati it is a valid objeQion;taiwdeentet» 
arbitrabn-If it ĩs ura wires cumpromiſſi. It is likewiſe agoort ob- 
jection, n if the arbiter decerns in favour of any of the parties wr 
petita. It has alſo been ſuſtained as a good objection, that the at- 
hiters decern dvithout conſidering the papers. offered on the t part᷑ of 
eitherraf the ſubmitters. The petitioner will ſhow, that this de- 
ereet, ſo far as it reſpects the article in diſpute, is ultra wires com- 
promifhi.; adly. Ultra petita-of the charge. And, 3dly,, That it was 
pronounced without ſeeing the neceſſary papers given 1 for the 
petitioner. :: ort 2 6d S110] 

T bat it is ultra wine compromfh, appears from the monde of the 
ſubmiſſion; which are, They ſubmit all debates and controver- 
Zies in general, and in particular, two proceſſes xeſpeting 

James Seton his ſelling the fourth part of the ſhip and holding 
accompt. of the price ariſing from ſuch ſale, and all other ac- 
2 and other matters» remai uncleared betwixt the ſaid 
10 James Seton. and the ſaid deceaſed John Grant.“ Now your 
Lordſhips will be pleaſed ta- obſerve, that the petitioner had long 
prior to his ſubmiſſion finally ſettled and cleared with John Grant 
every claitn he had for this article of attending the building of the 
ſhip ;; that this is the caſe is proven beyond a doubt, by John 
Grant's hollograph accompts in proceſs, in which he takes credit 
for I. 26, 5 5. for this attendance, which is accordingly allowed 
him by che petitioner, and the matter thus finally ſettled. It is 
therefore evident it does not fall under the words of the ſabmiſ- 
fion, which are © All other accompts and other matters remaining 
„ auncleared.” It is therefore ultra wires compromiſh; and ſo falls to 
be diſallowed. 

From the ſame clauſe in che ſubmifhon, it appears likewiſe to 
be ultra petita of the chargers. They afk ſuch ſums as remain 
uncleared between the petitioner and the late John Grant.“ But 
this ſum was ſettled and cleared with John Grant, as appears 
from his holograph accompt. His repreſentatives therefore, the 
chargers, did mot, nos. could not demand a ſettlement of an arti- 
cle of which John Grant himſelf had received payment, or which 
is the ſame thing, got credit for. On chis a n the ar- 
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The (bird objeQion is, That the arbiter pronounced his deoreer 
without adviſiag the papers given in for the petitioner, in ſo far 
as his cler neglected to ſhow him the obſervations he made on 
the dccampt;/ where this error was clearly pointed out; and if he 
had ſeen theſe obſervations; there can be no —_— be would ha ve 
altered his decreet-arbitral. 
As che petitioner apprehends, it is firmly eſtabliſhed that theſs 
objectione are good and relevant, he will not conſume time by 
oting deciſions, ſeveral of which are to be found in the DiQio- 
nary. He will only mention one caſe lately determined upon the 
ſame principles now laid down. It is that of James Grant of 
Clurie contra Donald Grant, judged in the 1767 Donald Grant 
having committed a riot and battery upon james Grant, he 
brought an action againſt him before the Court of Juſticiary. Be- 
fore the trial, the parties ſubmitted to William Calfield, Eſq; 
, What ſam ſhall be allowed to the Haid James Grant, in name of 
ti the expences of the criminal proceſs, at his inſtance againſt me 
* the ſaid Donald Grant.“ On this ſabmiſhon Calfield pronoun- 
ced a decreet-arbitral, by which he decerned Donald Grant & to 

« pay to the ſaid James Grant the ſum of 50 guineas in full of 
4 theſaid accompt of expences.” 

Donald Grant brought a reduction of this decreet-arbitral, al- 
tedging the ſum awarded for expences- was ultra petita; and it ha- 
ving been ſhown that the expences did not amount to ſo much, 
your Lordſhips reduced the decreet quaad the exceſs. In the pre- 
ſent caſe, the ſum awarded for attending the building of the veſ- 
ſel is ultra petita, it being formerly, as appears from real evi- 
dence in proceſs, paid to John Grant. 

Neither of the above caſes are expreſsly mentioned in the regu- 
lations, yet they have all been ſuſtained by the Court, and the 
petitioner might plead, his caſe falls under the very words of the 
regulations. He objects to this decreet as falſe, and ſhows this is 
the caſe, in ſo far as the arbiter, from a miſtake in figures, has 
charged the ſame article twice over. The conſequence therefore 
of ſuſtaining this decreet would be, to make the petitioner liable 
for what the arbiter never intended” he ſhould pay. A Aer 
which would have that effect is materially falſe. 

It is evident all that the law intended by giving ſunction to de- 
creets-arbitral, was to enforce the deliberate and intentional award 
of the arbiter. 80 far as his intention goes, it is his judgment. 

But 
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But where he decerns for what he never intended, where, through 
[ | a miſtake in figures, his words go farther than his meaning, it is 
| not Wer it is not his decreet, and therefore it is not to 
| be f 449 6 ” wah £2) £54 vy Ci 45 8 * "(alli 
But the chargers argued, The intention of an arbiter is only to 
be gathered from his words, To admit an 3 how far the 
decreet is agreeable to his. intention, would be to defeat tlie very 
end of decreets-arbitral, and would increaſe rather than; diminilfi 
lawſaits, xt Wer £4 4, . 1 8 | | 1 ; | $3113 90% At 315 
There may be ſome reaſon in this plea, where the intention of 
the arbiter is left to be gathered from words alone; but whereas 
in the preſent caſe, figures intervene, and where an error appears 
in theſe, it is a demonſtration that ſuch error was not the inten- 
tion of the arbiter, and therefore the conſideration ſuggeſted by 
the charger does not apply. NO Py 
The chargers all _ argued before the Lord Ordinary, as if 
the petitioner's plea tended to reduce the decreer-arbitral in fotum. 
The 'petitioner never had ſuch an intention; he is perfectly ſatis- 
fied with the decreet, and is ready to implement it. But he con- 
tends, that in this, as in all other caſes of accompts, relief muſt be 
given againſt an error m cfeulation. He has pointed out, and 
will further point out ſuch errors, and till he has ſhown ſome law 
hitherto unheard of, which eſtabliſhes, That, in matters of ae- 
compts errors are not excepted, he muſt humbly think, he is well 
founded in the plea he maintains. 7 
With regard to the point of fact, the chargers alledged this 
matter was fully debated before the arbiter. In this they were 
either” miſled themſelves, or were endeavouring to miſlead. It 
never was debated before the arbiter, Whether Mr Grant ſhould 
be Intitled to the L. 26, 5 f. he had formerly taken credit for, on 
account of his trouble in atending the building of the ſhip, and, 
that beſides this ſum, he ſhould have the additional ſum of 
L. 15, 15 . What was debated before the arbiter was preciſely 
this, What particular ſum the chargers ſnould be allowed on ac- 
count of Grant's attendance ? And the manner in which it came to 
be debated was as follows: The ſeveral owners, in ſettling the 
ſmip-accompts and the proceeds of the ſale with the petitiener, 
objected to the article of L. 26, 5 f. taken credit for by Grant, as 
deing extravagant, the ſum uſually paid for ſuch attendance being 
only L. 10, 10 5, And thengh Grant has got credit from the pe- 
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tikioner for the whole L. 26, 5 5. the owners allowed the petitioner 
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only L. 10, 10 f. by which he loſt L. 15, 15 s. Hetherefore repre- 


ſented to the arbiter, that the chargers could get no more chan 


this L, 1 0,10 . Accordingly the arbiter in the firſt. branch of 


his ASCAP en is John Grant's accompt with the 
the 


oVners L 85 ip, gives bim credit only for this ſumof L. 10, 105. 
But in the third branch of that accompt, which is the petitioner's 


accompt with John Grant, the arbiter finds Grant intitled to the 


further ſum of L. 5, 5 f. for attending the building of the veſſe] : 
But as, the 23 was in the right of only one fourth part of this 
veſſel, ſo 


e is only debited with the fourth part of this addi- 


tional ſum given by the arbiter over and above the uſual one of 


L. 10, 10 5. | 
From this it is evident the arbiter altogether overlooked the ar- 
ticle of L. 26, 5 f. for which Grant had taken credit, and by this 
means he gets no leſs than 40 guineas for his attendance, viz. the 
L. 26. 5 s. for which he had taken credit, and L. 15, 15 f. allowed 
him hy the arbiter, whereas the petitjoner got only an allowance 
of ten guineas when he ſettled accompts with the other owners. 


The chargers were pleaſed to ſay, That the arbiter's accuracy in 


buſineſs freed him from the accuſation of ſuch a palpable over- 
ſight. r | n 
Ehe petitioner agrees with the world in having the higheſt opi- 
nion of the arbiter's accuracy and knowledge in buſineſs ; from a 
conviction of this, he ſubmitted matters to his determination; and 
from the ſame conviction, he offered to reſubmit the points now 
in diſpute, But the arbiter, in common with the reſt of mankind, 
is liable to be miſtaken, and that he has here fallen into miſtakes, 
and errors in calculation, it is hoped is already and will ſtill be 
further ſhown to your Lordſhips. | - 

Another error of no leſs than L. 10 Sterling to the petitioner's 
prejudice appears on the face of theſe accompts. This error, ariſing 
entirely from a miſtake in addition, is to. be found in fol. 4. of the 
quarto book, holograph of Mr Grant. The accompr is entitled, 
Disburſements on board the Happy Betty, on a voyage from Leith t9 
Holland; and back ta Leith and K ircaldy. The ſum total of this ac- 
compyt is there made to amount to L. 80: 10: 9, whereas, on ſum- 
ming it up, it is evident, it amounts only to L. 10 2181 57 0 
that here is an error of L. 1c.; yet the arbiter, in the firſt branch 


of the accompt on which his decreet is founded, being Grant's ac- 
C compt 
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comps, Wich the owners of the ſhip, after debiting him wich the 
freig it from | olland, amounting to L. 86: 16: 9, gives him cre- 
dit for his accompt, as in quarto book, fol. 4. there, by a mi- 
ſtake in addition made to amount to L. 80: 10: 9; ſo that the dif- 
ference Which goes to Grant's debit is only L. 6, 6 5. whereas, it is 
clear he ſhould only have got credit for L. 70: 10 : 9, being the 
true ſum of the accompt, fol. 4. In which caſe, the difference to 
be carried to his debit was L. 16, 6 f. ſo that here, beyond a poſ- 


ſibility of cavil, there is an error of L. 10 Sterling. 
The petitioner, humbly maintains, upon the principles already 
ſtated, that he is intitled to relief againſt this error. It will not 
ſurely be ſaid that the arbiter ſtated the ſum from the quarto book, 
fol. 4. at L. 80: 10: 9 intentionally, in place of ſtating it at 
L. 70: 10: 9, the true ſum. This was unqueſtionably a miſtake 
in calculation, and as ſuch, falls to be retined. == 
It is believed it will hardly be maintained that the arbiter's ac- 
compt in proceſs, in which. the above errors are pointed out, is 
not' the accompt which is made the foundation of the decreet-ar- 
bitral; yet, in caſe ſuch a thing ſhould be attempted, in order to 
fave your Lordſhips after trouble, it ſhall here be demonſtrated, 
that this erroneous accompt is the foundation of the decreet-arbi- 
tral. The demonſtration is ſhort and concluſive. The balance of 
this accompt is L. 113: 13: 42, which ſum, with intereſt at 4 
per cent. from September 1766 to the date of the decreet, and which 
intereſt is awarded by the decreet, makes preciſely the ſum de- 
cerned for, being L. 128. Er ee e 
When the cauſe came firſt into Court, the petitioner had not 
diſcovered this ſecond error; it was not therefore originally ſtated 
to the Lord Ordinary, though that was done in the laſt repreſenta- 
tion. The petitioner cherelsfe does not know, and indeed is at a 
loſs to conceive what relevant defence can be made in ſupport of 
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he chargers argued, That the petitioner was barred from chal- 
lenging this drecreet, having homologated it by a letter, in which 
he promiſes to pay the ſum there decerned for. 5 Romy 
lt is believed your Lordſhips will not pay great regard to this 
plea of homologation, as it is a certain TJ that, at the time the 
letter was wrote, the petitioner had not examined, nor ſo much as 
ſeen, the decreet. He took it for granted it would be right. In 
which caſe, he was moſt Killah do inen it. His intentions 


are 


K. 


are ſtill the fame, and nothing prevents it from being carried fully 
into execution, but chis attempt of the chargers, to graſp at an un- 
due advantage, ariſing altogether from an error in calculation. 
But further; even though he had ſeen the decreet hefore he wrote 
this etter, it would not imply an homologation of it in the ſenſe 
contended for by the chargers: For ſuppoſing the petitioner had 
paid the full ſum awarded by the decreet, and had afterwards diſ- 
covered, that, owing to an error in calculation, this ſum was 
greater than in juſtice he ought to have paid, and than the arbiter 
ever intended he ſhould have paid, there can be no doubt he 
would have been well founded in an action againſt theſe chargers, 
to make them repeat the money which they had thus erroneouſly 
and unjuſtly received. This being the caſe, it is in vain to talk 

of homologation from the letter. | | 
The only other point which remains to be taken notice of re- 
ſpecs the reclaiming days, whether they were run before the inrol- 
ment of the 14th December laſt. The petitioner apprehends it 
is clear, as will appear from the following facts, that the re- 
claiming days were not then expired, The Lord Ordinary's in 
terlocutor refuſing a repreſentation, though dated the 28th No- 
vember, was not given in to the clerk, nor reported to the parties, 
till Saturday the firſt of December, The agent for the petitioner 
never doubted it was of that datez and on being told by the 
clerk to the proceſs, that the interlocutor was refuſing the repreſen- 
tation and adhering, he immediately informed the petitioner 
of this, who, though unwilling to ſubmit to ſuch an evident 
loſs, yet, out of deference to the Lord Ordinary's judgment, de- 
termined, before going farther, to try what could be done with 
the chargers in the way of communing. He therefore defired his 
agent to aſk a meeting with the agent for the chargers. This was 
accordingly done ; but nothing material having followed from it, 
he intended, on Thurſday the 13th December, to give in a ſhort 
repreſentation, that ſo time might be got to reclaim to your Lord» 
ſhips. On that day, the cauſe appeared in the Lord Ordinary's 
hand- roll for Friday the 14th, when it was expected it would be 
kept open by a ſignature; and ſo the neceſſity of a repreſentation 
was ſuperſeded: But upon looking. at, the interlocutor, .it was 
found to be three days older than theze was any reaſon to ima- 
gine, from the time the proceſs had been given in to the clerk. 
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8 ſtandiag the fact, che petitioner. with confidence maintains 
the reclaiming days were not expired on che 14th. By the forms 
of Court, parties are allowed a certain time, after an interlocutar 


is pronounced, for adyifing whether they will ſubmit to the judge, 


ment, repreſent to the Lord Ordinary, or reclaim ta the wh 
Lords. The time there allowed for this purpoſe, is 14 days after 
the laſt deliveranee. They are therefore, according to the forms 
of the Court, intitled to have the proceſs the whole of thefe days, 
in order to adviſe upon it. But as there is no time fixed within 
which a Lord Ordinary is to give judgment, parties cannot know 
when an interlocutor is pronounced, otherwiſe than by being in- 
formed when the proceſs is returned by your Lordſhips clerks to 
the clerk of the proceſs, or by the interlocutor being put up in the 
minute-book; and this cannot be done till the proceſs is return- 
ed. Agents therefore always. conſider the date of the interlocutor 
to be at moſt only one day prior to that on which the proceſs is 
returned; and that they proceed properly in ſo doing, is evident 
from this conſideration, that parties being allowed a certain tme 
to confult upon the proceſs and judgment given, before they are 
to be held as acquieſeing in it, their time cannot begin to run till 
they have it in their power to inſpect and confider the proceſs and 
judgment. Now, it is certain they have not this in their power 
till the proceſs is returned to the clerk ; therefore, while it is 
kept up, the reclaiming days cannot run againſt them. Was 
the contrary of this to be maintained, it is obvious, parties might 
be altogether depri ved of the privilege of reclaiming. If a pro- 
ceſs may be kept up three days, it may be done for a greater 
number; though, was it a very flagrant caſe, there is no doubt 
relief would inſtantly be given; and it would be given on this 
principle, That parties are intitled to a certain time for reclaiming. 
If the time is certain, which cannet be doubted, their being de- 
prived of a part of it, intitles them to relief with equal juſtice as 
if they had been deprived of the whole. In this cæſe, the inter- 
locutor, though bearing date the 28th of November, was not gi- 
ven in to the clerk, till the firſt of December. The petitioner 
had not acceſs to the proceſs till that day, and conſequently the 
reclaiming days cannot be conſidered to run till that day; ſo 
that, in fact, they were not expired on the 14th December, when 
the: cauſe was called before the Lord Ordinary, and behoved 
to be kept open by a ſignature. N TT Ft Dy 
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The petitioner hopes he has ſaid enough to ſhow the reclaiming 
days were not expired. Did he apprehend there was any neceſ- 
ſity for it, he could have recourſe to another argument, and ſhow, 
that the Lord Ordinary had virtually determined this point in his 
favours. He will only ſhortly touch upon it.— There is no 
doubt 4 deliverance figned' by an Ordinary has the effect to ſtop 
the reclaiming days, then current from the laſt interlocutor, and 
to make them commence from the date of the deliverance. In this 
cafe, the Lord Ordinary, by a deliverance on the 21ſt December 
laſt, ſuperſeded extract till the 4th ſederunt-day of January; and, 
upon the 19th of January laſt; he pronounced another interlocu- 
tor, upon a repreſentation, on the merits of the cauſe :- So even 
though the reclaiming days had been expired, which it has been 
ſhown was not the caſe, theſe ſubſequent interlocutors would, with 
ſubmiſſion, have the effect to open the procedure, and give a right 
to reclaim. | 

The chargers conduct through the whole of this affair muſt 
appear extremely unfavourable. They endeavour to lay hold of 
an unjuſt advantage, ariſing from an evident miſtake in figures. 
Senfible of the miſtake, they refuſe to ſubmit the point to the 
ſame arbiter; though the petitioner offered it, and was all along 
willing to have ſubmitted it to any man of knowledge. Another 
error in calculation now appears, from which they get a ſecond 
advantage of the petitioner to the extent of L. 10. This they like- 
wiſe attempt to hold, and endeavour to ſhelter themſelves under 
a rigid interpretation of the forms of Court. A more ungracious - 
plea cannot well be conceived ;- and, was there a neceſſity for it, 
the petitioner is perſuaded your Lordſhips would, in ſach circum- 
ſtances, make a matter of form give way to material juſtice, as has 
been frequently done, particularly in the caſe, Brown againſt 
Lawrie, winter ſeſſion 1769, where the reclaiming days were ex- 
pired before the reclaiming petition was given in. This was ob- 
jected by the other party: But your Lord ſhips over- ruled the ob- 
jection, ordered the petition to be ſeen, and judged in the cauſe. 
The ſame was done in the caſe, John Grant contra Alexander 
Strannoch; where a decreet of the Lord Ordinary was ſuſpended, 
on this ground, that it was too precipitately extracted, though 

14 days had elapſed from the date of the laſt interlocutor before 
extract. Other inſtances could be given; but the petitioner is a- 
fraid he has already been too tedious on this point; though he 
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muſt confeſs, he it a good deal anxious, and will eſteem himſelf 
extremelyunfortynkte, if he ſhall an this account loſe a cauſe, 
which, was there a judgment to be given on the merits, he flat= 
ters himſelf he muſt prevail in. | | 2 dels 
_ "'Upon"'the whole: As it is evident Mr Grant got credit for 
TL. 26, C upon account of his trouble in attending the building 
of the fhip, and, from an error in calculation in the arbiter, 
a ſecond allowance of L. 15, 15 5. for the fame article; as it is like- 
wiſe clear, that the arbiter gave Mr Grant credit for L. 80: 10:9, 
where he ſhould only have got credit for L. 70: 10: , owing do 
a miſtake in ſumming the accompt:; it is hoped your Lordſhips 
will have no difficulty to alter the Lord Ordinary's interlocutor, 
and to allow the petitioner deduction of theſe articles, 


Mer i thergfwe. pleaſe your Lordſhips to alter the interlocutors. 


complained of, and to find the petitioner intitled to the de- 


According to juſtice, &c. 
ALEX. BRUCE.' 


